Wage and Hour Division, Labor

Subpart C—Fire Protection and
Law Enforcement Employees
of Public Agencies

GENERAL PRINCIPLES

§553.200 Statutory provisions: section
13(b)(20).

(a) Section 13(b)(20) of the FLSA pro-
vides a complete overtime pay exemp-
tion for ‘“‘any employee of a public
agency who in any workweek is em-
ployed in fire protection activities or
any employee of a public agency who in
any workweek is employed in law en-
forcement activities (including secu-
rity personnel in correctional institu-
tions), if the public agency employs
during the workweek less than 5 em-
ployees in fire protection or law en-
forcement activities, as the case may
be.”

(b) In determining whether a public
agency qualifies for the section
13(b)(20) exemption, the fire protection
and law enforcement activities are con-
sidered separately. Thus, if a public
agency employs less than five employ-
ees in fire protection activities, but
five or more employees in law enforce-
ment activities (including security per-
sonnel in a correctional institution), it
may claim the exemption for the fire
protection employees but not for the
law enforcement employees. No dis-
tinction is made between full-time and
part-time employees, or between em-
ployees on duty and employees on
leave status, and all such categories
must be counted in determining wheth-
er the exemption applies. Individuals
who are not considered ‘‘employees’
for purposes of the FLSA by virtue of
section 3(e) of the Act (including per-
sons who are ‘“‘volunteers’ within the
meaning of §553.101, and ‘“‘elected offi-
cials and their appointees’ within the
meaning of §553.11) are not counted in
determining whether the section
13(b)(20) exemption applies.

(c) The section 13(b)(20) exemption
applies on a workweek basis. It is
therefore possible that employees may
be subject to maximum hours standard
in certain workweeks, but not in oth-
ers. In those workweeks in which the
section 13(b)(20) exemption does not
apply, the public agency is entitled to

§553.210

utilize the section 7(k) exemption
which is explained below in §553.201.

[52 FR 2032, Jan. 16, 1987; 52 FR 2648, Jan. 23,
1987]

§553.201 Statutory provisions: section
7(k).

(a) Section 7(k) of the Act provides a
partial overtime pay exemption for fire
protection and law enforcement per-
sonnel (including security personnel in
correctional institutions) who are em-
ployed by public agencies on a work pe-
riod basis. This section of the Act for-
merly permitted public agencies to pay
overtime compensation to such em-
ployees in work periods of 28 consecu-
tive days only after 216 hours of work.
As further set forth in §553.230 of this
part, the 216-hour standard has been re-
placed, pursuant to the study man-
dated by the statute, by 212 hours for
fire protection employees and 171 hours
for law enforcement employees. In the
case of such employees who have a
work period of at least 7 but less than
28 consecutive days, overtime com-
pensation is required when the ratio of
the number of hours worked to the
number of days in the work period ex-
ceeds the ratio of 212 (or 171) hours to
28 days.

(b) As specified in §§553.20 through
553.28 of subpart A, workers employed
under section 7(k) may, under certain
conditions, be compensated for over-
time hours worked with compensatory
time off rather than immediate over-
time premium pay.

§553.202 Limitations.

The application of sections 13(b)(20)
and 7(k), by their terms, is limited to
public agencies, and does not apply to
any private organization engaged in
furnishing fire protection or law en-
forcement services. This is so even if
the services are provided under con-
tract with a public agency.

EXEMPTION REQUIREMENTS

§553.210 Fire protection activities.

(@) As used in sections 7(k) and
13(b)(20) of the Act, the term “‘any em-
ployee . . . in fire protection activi-
ties” refers to any employee (1) who is
employed by an organized fire depart-
ment or fire protection district; (2) who
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§553.211

has been trained to the extent required
by State statute or local ordinance; (3)
who has the legal authority and re-
sponsibility to engage in the preven-
tion, control or extinguishment of a
fire of any type; and (4) who performs
activities which are required for, and
directly concerned with, the preven-
tion, control or extinguishment of
fires, including such incidental non-
firefighting functions as housekeeping,
equipment maintenance, lecturing, at-
tending community fire drills and in-
specting homes and schools for fire
hazards. The term would include all
such employees, regardless of their sta-
tus as ‘‘trainee,” ‘‘probationary,” or
“‘permanent,” or of their particular
specialty or job title (e.g., firefighter,
engineer, hose or ladder operator, fire
specialist, fire inspector, lieutenant,
captain, inspector, fire marshal, bat-
talion chief, deputy chief, or chief), and
regardless of their assignment to sup-
port activities of the type described in
paragraph (c) of this section, whether
or not such assignment is for training
or familiarization purposes, or for rea-
sons of illness, injury or infirmity. The
term would also include rescue and am-
bulance service personnel if such per-
sonnel form an integral part of the
public agency’s fire protection activi-
ties. See §553.215.

(b) The term ‘“‘any employee in fire
protection activities” also refers to
employees who work for forest con-
servation agencies or other public
agencies charged with forest fire fight-
ing responsibilities, and who direct or
engage in (1) fire spotting or lookout
activities, or (2) fighting fires on the
fireline or from aircraft or (3) oper-
ating tank trucks, bulldozers and trac-
tors for the purpose of clearing fire
breaks. The term includes all persons
so engaged, regardless of their status
as full time or part time agency em-
ployees or as temporary or -casual
workers employed for a particular fire
or for periods of high fire danger, in-
cluding those who have had no prior
training. It does not include such agen-
cy employees as maintenance and of-
fice personnel who do not fight fires on
a regular basis. It may include such
employees during emergency situa-
tions when they are called upon to
spend substantially all (i.e., 80 percent
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or more) of their time during the appli-
cable work period in one or more of the
activities described in paragraphs
(b)(1), (2) and (3) of this section. Addi-
tionally, for those persons who actu-
ally engage in those fire protection ac-
tivities, the simultaneous performance
of such related functions as house-
keeping, equipment maintenance,
tower repairs and/or the construction
of fire roads, would also be within the
section 7(k) or 13(b)(20) exemption.

(c) Not included in the term ‘‘em-
ployee in fire protection activities’ are
the so-called ““civilian’ employees of a
fire department, fire district, or for-
estry service who engage in such sup-
port activities as those performed by
dispatchers, alarm operators, appa-
ratus and equipment repair and main-
tenance workers, camp cooks, clerks,
stenographers, etc.

[52 FR 2032, Jan. 16, 1987; 52 FR 2648, Jan. 23,
1987]

§553.211 Law enforcement activities.

(@) As used in sections 7(k) and
13(b)(20) of the Act, the term “‘any em-
ployee . . . in law enforcement activi-
ties” refers to any employee (1) who is
a uniformed or plainclothed member of
a body of officers and subordinates who
are empowered by State statute or
local ordinance to enforce laws de-
signed to maintain public peace and
order and to protect both life and prop-
erty from accidental or willful injury,
and to prevent and detect crimes, (2)
who has the power to arrest, and (3)
who is presently undergoing or has un-
dergone or will undergo on-the-job
training and/or a course of instruction
and study which typically includes
physical training, self-defense, firearm
proficiency, criminal and civil law
principles, investigative and law en-
forcement techniques, community rela-
tions, medical aid and ethics.

(b) Employees who meet these tests
are considered to be engaged in law en-
forcement activities regardless of their
rank, or of their status as ‘‘trainee,”
‘“‘probationary,” or ‘‘permanent,” and
regardless of their assignment to du-
ties incidental to the performance of
their law enforcement activities such
as equipment maintenance, and lec-
turing, or to support activities of the
type described in paragraph (g) of this
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